II.C. Phase 3: The Turn to Governance and the Erosion of the Rule of Law

I. Introductory Remarks
Europe's "democratic deficit" has long been widely discussed. A second European problem, which we name the "social deficit", gradually receives ever more attention. These deficits are generally understood to be separate issues of contention. This practice has unfortunate sideeffects. It tends to obscure the interdependence of the issues. Our insistence on the importance of this interdependence would need more systematic explanation than we can offer here. We are, nevertheless, not content with the invocation of a political or common sense sociological plausibility when arguing that Europe cannot hope to resolve its democratic deficit without addressing its social problématique. We believe that Europe's social model(s), coupled with democratic governance and welfarism are so deeply engraved into European cultures that they cannot be simply eliminated and that the European project would be plagued by a fundamental crisis were that to take place. This is an admittedly wagered statement and has challenging implications. It follows that those engaged in the writing of Europe's constitution need to understand the "Constitution" of the economy ("Wirtschaftsverfassung"), the "Constitution" of industrial relations and of social security ("Arbeits-und Sozialverfassung") as issues of constitutional necessity in democratic societies. A political science version of this thesis is Fritz Scharpf's well known contention that democracies which prove to be unable to resolve problems of economic and social stability risk the loss of social legitimacy, 1 a thesis closely linked to Scharpf's famous analysis of Europe's "political deficit". 2 We claim that Europe's social deficit cannot be successfully addressed by an exclusively economic agenda and an institutionalization of purely economic rationality criteria. In a Polanyi-inspired interpretation: "The economy requires social institutions which disseminate skills, distribute knowledge and preserve the status of human beings and nature as something other than objects produced for sale on the open market". 3 We must restrict ourselves to confrontation with this bundle of empirical and normative assumptions. 4 These were the assumptions that directed our interest in documents and debates of the European Convention. As is widely known, the Convention process began in a rather conventional manner. The project of designing a constitution for Europe which was envisioned at the outset of the proceedings 5 included the establishment of a Working Group on "Economic Governance" (in German: "Ordnungspolitik", a core concept of German ordoliberalism 6 ). "Social Europe", however, was not part of the original agenda -an untenable act from our point of view and wide 1 See e.g. his "Economic Integration, democracy and the welfare state" in Journal of European Public Policy 4 (1997), p. 18-36 (= "Jenseits der Regime-Debatte. Ökonomische Integration, Demokratie und Wohlfahrtsstaat in Europa" in St. Lessenich/I. Ostner, eds., Welten des Wohlfartskapitalismus. Der Sozialstaat in vergleichender Perspektive, Frankfurt a.M., Campus, 1998, p. 321-349). 
II. Europe's Disengagement of the Social from the Economic Constitution
One of the best known dichotomies in European integration studies is the distinction between negative and positive integration. References to that distinction are generally linked to critical observations concerning the impact of the integration process on the national polities: The integration process is systematically biased towards "negative" integration. It fosters market building through the prohibition of trade barriers and the exercise of the directly applicable economic freedoms, whereas market correcting interventions need be based on "positive" measures which were difficult to achieve under the old unanimity rule and remain disadvantaged even under the qualified majority regime as introduced by the Single European Act of 1987. This disadvantage has since steadily increased. Although this narration of the negative/positive story is overly simplistic, it offers an advantageous point of departure for the presentation of the interpretative framework that informs our analysis. This has two interdependent reasons:
First, the dichotomy of negative and positive integration, of "constitutive" (market-making) and "regulative" (market-correcting) policies is related to but only partially encompasses the range of policies the European welfare states have established. It neglects the most "political" of policies, namely "(re-)distributive" ("market-braking") policies as defined by Theodore Lowi. 8 Europe's preference for "negative" as opposed to "positive" integration need not be such a negative harbinger for the proponents of welfare interventionism. On the contrary: The defence of state competencies in the fields of social policy and the restriction of the integration project to primarily economic objectives may lead to a reordering of Europe's economic and social constitution that permits differentiation motivated by political preferences and the economic wealth of individual Member States. 7 An important German academic observer noted: "Damit legt der Verfassungstext im Gegensatz zur herrschenden Auffassung nach dem Grundgesetz die Union auf eine bestimmte Wirtschaftsordnung fest" (Unlike Germany's Basic Law the constitutional text prescribes a specific economic order for the Union"), J. Schwarze, "Ein pragmatischer Verfassungsentwurf" in Europarecht 38 (2003), p. 535-573 at 540. Lamentations on European bias are usually accompanied the will to strengthen competencies and promote "positive", market-compensating policies. Reinforcement of the European level of governance, however, must be accompanied by its democratisation and will also, so we assume, provoke more determinate quests to overcome Europe's social deficit. This is the second reason why we find the positive/negative dichotomy an advantageous starting point for our enquiries into the Convention process. The appearance of social Europe on the agenda of the Convention can be interpreted as an unavoidable implication of Europe's envisaged deepened constitutionalisation; but then, we would expect enhanced politicisation of the integration project, a new constitutional design, which would respond to the transformation of regulative into distributive policies. Did the architects of the Convention acknowledge such challenges? Are the responses the Convention process has generated convincing? In our distinctions among three phases in the integration process we follow widely used patterns:
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(1) In a first phase which ranges from the founding of the EEC (1958) up to the Single European Act (1987), Europe established a "supranational" body of law that claimed primacy over national law. This hierarchical, "vertical constitutionalism", J.H.H. Weiler has observed, was compensated and softened by the intergovernmentalist political decision-making processes.
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(2) A second integration period, rooted in the Commission's 1985 "White Paper on completion of the Internal Market" 11 and the Single European Act (SEA, 1987), and further consolidated by the Maastricht Treaty (1992), attracted intense attention in political scholarship. The key political question was (widely) perceived as follows: Can the internal market be completed only at the cost of the (national) welfare/social state? Should national constitutional law be invoked as a shield against the erosion of the national welfare state? (3) The third phase, our current state of affairs, is characterised by an increase of European "governance" which the Commission sought to promote and to structure in its White Paper of 25 July 2001. 12 We will adhere to this periodization, 13 but use it with a specific interest in the changing conceptualisation and structure or form ("Gestaltwandel"
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) of "social Europe" in the integration process, i.e. we seek to describe the configurations that have shaped and transformed national social models.
II.A. Phase 1: A European Economic Constitution and a National Social State "Legal supranationalism together with political intergovernmentalism" -this is the framework which J.H.H. Weiler has used in his reconstruction of Europe's formative era. 15 The absence of social Europe in the framework is illuminating. A European "social model" was not on the agenda. More positively speaking: The "social" remained in the political sphere -and hence a matter of national concern. This observation is as simple as it is correct. We will, however, reconstruct it in another terminology that reoccurred in the German title of the Working Group of "Economic Governance", namely in terms of "Ordnungspolitik". This corresponds with the conceptual logic of the term and is in line with the logic of the integration process. It is not in line with the weight of these terms in the deliberations of the Convention. 16 There the renaissance of Ordnungspolitik is a story for a footnote 17 -our reference to its original importance is nevertheless and for just that reason instructive.
II.A.1. Ordoliberal Economic Constitutional Theory: Europe a 'Market without State'
Ordoliberalism's core message concerned the taming of discretionary politics. Politics and law should establish a "system of undistorted competition", Article 3 g Treaty on the European Community (TEC). These constraints upon political discretion together with the guarantee of economic freedoms constitute an "economic constitution". This message never became the dominant view in Germany's post-war democracy. The great majority of German Constitutional lawyers insisted upon the primacy of the legislature elected in accordance with majoritarian democratic values, even in instances where its policies have appeared opportunistic and unprincipled. 18 These controversies were often heated yet they remained academic. The "contradiction and paradox" noted by Nörr, 19 namely the coexistence of Ordnungstheorie and pragmatism in economic policy proved to be remarkably successful in practice and the young Federal Republic managed to thrive under its incoherencies. The European integration project altered the context. As a concept ordoliberalism appeared particularly apposite to integration. The freedoms guaranteed in the EEC Treaty, the opening up of national economies, and anti-discrimination rules and the commitment to a system of undistorted competition, were interpreted as a "decision" supporting an economic constitution that matched ordoliberal conceptions of the framework conditions for a market economic system (at least to the degree that the many departures from the system might be classified as exceptions, and a blind eye could be turned to the original sin of the common agricultural policy). The fact that Europe had started its integrationist path as a mere economic community lent plausibility to ordoliberal arguments -and even required them: In the ordoliberal account, the Community acquired a legitimacy of its own by interpreting its pertinent provisions as prescribing a lawbased order committed to guaranteeing economic freedoms and protecting competition with supranational institutions. This legitimacy was independent of the state's democratic 16 See in more detail Section IV below.
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The term cannot be translated into English according to its connoisseurs in Germany and elsewhere. We therefore assumed that the title of Working Group VI constitutes an effort to introduce an English equivalent, not a bad one, as "economic governance" can be interpreted as referring to non-interventionist (self-) regulatory patterns. But our assumption was thoroughly wrong, as Andreas Maurer, Head of the Research Group on European Integration of the German Institute for International and Security Affairs in Berlin explained. Even our second assumption that Germany might have sought to defend part of its intellectual and political heritage was inaccurate. This was not the expansion of German policies. Responsible for the introduction of the term is the Secretariat where someone remembered the fierce controversies between "Ordnungspolitik" and "industrial policy" in the Maastricht Intergovernmental Conference. A case of "linguistic-discursive path-dependency", according to A. Maurer, which became definite when Joschka Fischer and Domenique de Villepain submitted a common position on Ordnungspolitik just before Christmas 2002 (The European Convention, CONV 470/02) after Working Group VI had closed its files. We remain puzzled over this resuscitation of Ordnungspolitik following decades of disagreement between its German proponents on the one hand, and the French defenders of planification on the other. constitutional institutions. By the same token it imposed limits upon the Community, discretionary economic policies seemed illegitimate and unlawful. 20 
II.A.2. Social Policy
In the ordoliberal view, the European level of governance can and should not be burdened with political tasks that require the legitimation provided by the institutions of constitutional democracies. Regardless of one's affinity for the argument, it is coherent and compatible with the institutional order of the European Economic Community as it was originally conceived.
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The ordoliberal European polity has a twofold structure: At the supranational level it is committed to economic rationality and a system of undistorted competition. At the national level re-distributive (social) policies may be pursued and developed further. We have used the term "social deficit" to illustrate the imperfect characterisation of the European problématique as deficient in terms of political democracy. But this is not to say that the original European construct was anti-social. Ordoliberalism had a coherent response to both concerns. The "economic constitution" was by definition un-political in the sense that it was not subject to political interventions. This was its supranational raison d'être. Social policy was treated as a categorically distinct subject. It was a domain of the legislature and had hence to remain national. The social embeddedness of the market could and should be accomplished by the Member States in differentiated ways. The whole construct has structural affinities with J.H.H. Weiler's equilibrium of legal supranationalism and political intergovernmentalism 22 -and for a decade or so it seemed stable.
II.B. Phase 2: Completion of the Internal Market and Renaissance of Regulatory Politics
The now legendary 1985 Commission White paper on completion of the Internal Market signalled the advent of a new era. It is an era of surprises. What started out as a collective effort to strengthen Europe's competitiveness and accomplish this objective through new (deregulatory) strategies led to the entanglement of the EU in ever more policy fields and the development of sophisticated regulatory machinery.
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All we need to sketch here are the constitutional perspectives which emerged in that process -and their responses to Europe's social deficit.
II.B.1. Europe as "Regulatory State"
One influential and sophisticated response was developed by Giandomenico Majone. Market building did not require "de-regulation", it depended upon "re-regulation" -this was the message Majone first brought to Europe in 1989 and has since refined in a number of studies.
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He invented a surprising label: Europe was about to become a "regulatory state". Majone's regulatory state is neither interventionist nor social. It is rather concerned with -and restricted to -the correction of market failures. That "state" seeks to increase the economically defined welfare of consumers/citizens. It institutionalises a "fourth branch of government" which guards 20 Significant here is A. Müller-Armack, "Die Wirtschaftsordnung des Gemeinsamen Marktes" (1964) It promised to defend constitutional democracies against the perpetual erosion of competencies. Ultimately, it legalised European integration, confirming the constitutional legitimacy of ordoliberal institutional concepts and curtailing the control of Member States over their economies. How was this achieved and why did it occur unnoticed? The essential paradox in the Court's reasoning seems apparent. True, the Bundesverfassungsgericht calls it a constitutional must that the German Parliament retain "essential" competencies. But then the Court takes its ordoliberal turn: Economic integration is perceived to be an apolitical phenomenon occurring autonomously to states, and European Monetary Union is granted functional legitimacy based upon the commitment to a politically-neutral notion of price stability. Economic integration, in this reading, would not be subject to on-going constitutional review for its democratic qualities. Europe may hence become a "market without a state" and the so-called "masters of the Treaties" ("Herren der Verträge") would be left as "states without markets". This thesis, 26 has found scant support among the community of the Court's critics. The Bundesverfassungsgericht's defence of national democracies has instead been accused time and again of echoing Schmittian ideas.
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Be that as it may, the defence of national competencies by the German court confirmed the old disengagement: The economic constitution was perfected at the European level; the social constitution remained a national prerogative.
II.C. Phase 3: The Turn to Governance and the Erosion of the Rule of Law
The two constitutional alternatives just sketched have much in common. One common feature is their confirmation of the inherited disengagement of the "social" from the "economic constitution", (re-)distributive policies remain national. A further communality is their conceptual neglect of many European practices. But there are, especially in that second respect, also important differences in the type of failure that we can observe. Majone's insight and prediction that the completion of the internal market would require the strengthening and reform of regulatory policies, proved to be right, even though Europe did not establish the type of institutions which would have constituted Majone's "regulatory state". The German Federal Constitutional Court must be credited with provoking an intense and overdue debate on the legitimacy of the integration project. proved to be illusionary. 28 We do not discuss the reasons for this shortsightedness. 29 But we would like to underline that, failures of the grand conceptual efforts notwithstanding, Europe continued to function. It proceeded to work pragmatically and incrementally on all fronts and at all levels. It also continued to reflect its practices and find new perspectives. This happened most visibly with the turn to governance the Commission initiated in February 2000 and has since advocated. In our context, another particularly noteworthy "new mode" of European governance, the "Open Method of Coordination" (OMC) was introduced at the European Council on the Lisbon Summit in 2000. announced far-reaching and ambitious reforms of European governance. This message was delivered in a new vocabulary, with a fresh reform agenda and a novel working method. The rhetoric of the speech was followed up by the Commission. A "Governance Team", composed of Commission officials under the leadership of Jérôme Vignon, the former director of the Forward Studies Unit, was entrusted with elaborating the reform agenda.
II.C.1. 'Good Governance'
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The adoption of the term "governance" by the European Commission reflected lessons learnt during and after the "completion" of the internal market, and above all an awareness that the internal market programme called for pro-active initiatives in ever wider areas, and that permanent management of market integration was necessary to supervise its unforeseen economic and social implications. The term "governance" does indeed open up new perspectives. "Governance" can neither be simply equated with governmental or administrative acts, nor with legal practice. It is all these things. But increasingly, particularly in all realms of regulatory politics, it has become apparent that political activities have to build upon a societal-wide knowledge base and the management capacities of enterprises and non-governmental organisations. Politics in general -and the Commission in particular -cannot simply implement objectives through command and control policy making and policy implementation; however, to describe the co-operative arrangements between public and private actors as a "delegation" of regulatory tasks to non-governmental actors would be misleading. Governance arrangements are a response to real social problems and to bottlenecks within the political system and its administrative machinery. Here it is sufficient to mention those offered by an American observer: Barry Eichengreen who argues that the 3% rule is economically unsound and points out that the concerns for price stability and the strength of the Euro proved to be unfounded (see e.g. his Institutions for Fiscal Stabilty, Working Ppaer, University of California at Berkeley, May 2003, accessible at http://emlab.berkeley.edu/users/eichengr/ policy/ stabilitypactmunich5sep16-0 3 . p d f and his After the Stability Pact , N o v e m b e r 2 0 0 3 , a c c e s s i b l e a t http://emlab.berkeley.edu/users/eichengr/reviews/die-zeitnov20-03.pdf). If Eichengreen is right (his language is at any rate strong: the 3 per cent ceiling on deficits he calls "at best silly and at worst perverse"), the quest for compliance is unrealistic and unlikely to generate new legitimacy -and even the authority of the European Court of Justice which the Commission has invoked in its complaint against the Council for its (mis-)treatment of the stability pact is highly unlikely to overcome the political disobedience of Europe's leaders. 30 http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/00/41|0|AGED&lg=EN. The definition by the Commission is extraordinarily vague: ("'Governance' means rules, processes and behaviour that affect the way in which powers are exercised at European level, particularly as regards openness, participation, accountability, effectiveness and coherence"); see European Commission (2001): "European G o v e r n a n c e .
A W h i t e P a p e r " , C O M ( 2 0 0 1 ) 4 2 8 f i n a l o f 2 5 . 0 7 . 0 1 , http://europa.eu.int/comm/governance/index_en.htm, note 1. the outcome -but it is also the problem. We cannot discuss this multifaceted problem here, 33 but simply underline the legally and constitutionally challenging implications of the turn to governance. These new practices involve politically non-accountable actors and cannot respect the division of powers foreseen in constitutional states or the institutional balance in the EU. They will have to be subjected to a new type of constitutionalisation, namely one that strives for law-mediated legitimacy through procedures ensuring deliberative modes of problem solving.
II.C.2. Good Governance Through "Good Coordination"?
The governance debate President Prodi instigated responded to failures of the European regulatory machinery. The intent was not to address Europe's "social deficit". But Europe has taken up that challenge. The Treaty of Amsterdam had seen the insertion of a new Title (VIII) on employment as well as a novel mode of governance, namely a national and Community coordination of employment strategies (Article 125). Since the European Council in Lisbon in 2000 also recommended this method for social policy, OMC has become the object of intense discussion. This has inspired and motivated political scientists on both sides of the Atlantic.
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OMC does indeed envisage a mode of governance that seeks to avoid the institutional bottlenecks in European law-making and administration, and which simultaneously opens up new perspectives for legitimising the Union. Thus far, the effects of OMC have not been easy to grasp in any of the fields in which it has been applied, and this is particularly true of employment policy. 35 It remains difficult to find any conclusive and reliable information on the mechanisms that constitute the method: can we trust that the autonomy member states continue to enjoy in their efforts to achieve agreed targets will really be used innovatively? Have criteria, credible to concerned actors and stakeholders, that enable "benchmarking" been discovered and operationalized? Do political and societal actors really expose themselves to learning processes that they then convert without further pressure? These are questions the proponents of OMC should take seriously. They concern core principles of constitutionalism.
II.D. Crossroads
Our short story did not have a happy end. The old economic constitution eroded. New governance arrangements were established. A "social Europe" was not achieved. Must we content ourselves with the plethora of pragmatic and incremental activities that characterize European praxis? Should Europe not address both of its deficits more comprehensively? The advent of the Constitutional Convention and its completion on 10 July 2003 36 nurtured such hopes.
III. The Promised Land: "Soziale Marktwirtschaft"
One might think -and some Conventionists may really have thought so -a good candidate for a definite solution of the social deficit would be the introduction of a fundamental norm in the constitution, a constitutional principle. A constitutional principle should, after all, express the character of the whole constitutional order, thereby articulating structures already inherent in the constitution and stating an abstract aim for which the constitutional order is intended to work in the future. 37 The valid Nice-Treaty of the European Community contained no such constitutional principle for the social sphere. But it listed at least some broad aims in the social field: high level of employment, high level of social security, the promotion of well-being and of the quality of life, social cohesion and solidarity among the Member States, Article 2 TEC. The Convention largely overtook those aims in Article I-3 Constitutional Draft Treaty (CDT), reformulated them gradually, e.g. "full employment" instead of a "high level of employment", and adapted to rhetorical tropes, e.g. the aim to "combat social exclusion" in addition to "solidarity" and "social cohesion". Yet, one concept is a real innovation: The Convention wants the Union to "[…] work for […] a social market economy", Article I-3 paragraph 3 CDT. But in contrast to "full employment" or "improvement of the quality of the environment", "social market economy" does not easily fit the list of political aims or tasks. This is so as there is neither common nor clear picture of what the world could be in a "social market economy" nor what constitutes appropriate steps to advance towards it. Our assumption is that the term "social market economy" was indeed intended by many conventionists to function as a constitutional principle. It was considered to articulate the wanted character of the new European constitutional order. This assumption could explain why the concept was so contested in the Convention, why several attempts were required to enter the concept into the text 38 , and why conventionists, who see themselves as promoters of a social Europe, are quite proud of it. 
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Of course, this concept of a "social state" -the term "welfare state", as it will turn out below, is not fully adequatecould not be shifted to the European level as it stands. This would have led to the conception of the European Union as a "state" something that was obviously impossible on condition of the chosen consensus commitment of the Convention. Accordingly, the controversy over a potential of the European Union to become a federal state was carefully excluded by the Convention. In the quest for a linguistic alternative to "social state", the promoters of a social Europe may have come across the concept of "social market economy" and begun to fight for it with considerable enthusiasm. In what follows we will examine whether this choice was a wise one. We wonder whether the conventionists were aware of all the implications of "social market economy". "Social market economy" is, after all, not a fresh invention of the Convention at the outset of the twenty-first century, but a concept with a long German history. Some conventionists may have regarded "social market economy" to be equivalent to "social state" and therefore fully adequate to express the desired fundamental social character of the future European Union. Yet, this equivalence does not exist in the light of the German dispute on these two concepts over the last fifty years. In the German constitutional literature, "social market economy" was and is understood to be an approach to fulfil the task of the German state to perform as a "social state". 41 Some commentators, most of them in a liberal-conservative tradition, have argued that the approach "social market economy" was the only one which was constitutionally compatible with other central fundamental rights and principles of the Basic Law, such as the freedom of contract, the guarantee of property rights and the freedom of occupation.
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The latter view has long been and remains highly contested. 43 For many scholars, however, the concept of a social state primarily purported a normative view on the relation between state and society: The state's task was intervention into the sphere of society with social aims. 44 The elaborated conception of Helmut Ridder 45 is exemplary. In his view, the significance of the implementation of the concept of a "social state" into the German Basic Law was the declaration that state and society, though based on the same personal substratum, were actually functionally differentiated but not impermeably separated. Instead, state and society were declared to be influencing each other reciprocally. On the one hand, the functional differentiation and the influence of the society upon the state should guarantee the liberality (Freiheitlichkeit) of the democratic order as a whole against a totalitarian threat and danger of state usurpation of society. On the other hand, the possibility of the state to influence the sphere of society should establish and secure the democratic character of society against the undemocratic consequences of a society, shaped and guided according to the classical liberal imperatives. This conception was located in a marked oppositional relationship with the idea of "social market economy". to "social market economy", the key concept of an influential but still specific line of thought in the young Federal Republic of Germany. We are concerned that this choice may implicitly and possibly involuntarily exclude, with constitutional weight, alternative conceptions of how the state, the sphere of society and their reciprocal interference should be understood in general. Europe, of course, is not a state and the Constitutional Draft Treaty would not have made it one as we pointed out in the above. Nonetheless the difficulty in understanding and articulating the idea of a political and democratic guidance of social progress in society remains. In consequence, attempting to avoid a commitment on a specific solution to this problem, namely "social market economy", the Convention should have proclaimed a "social European legal order" or a "social Union", or, alternatively, should have trusted in the force of the concept of "solidarity" in the list of the Union's values in Article I-2 CDT. After this short detour about the conceptual curtailing inherent to the choice for "social market economy" from the beginning, we want to discuss the German heritage of the concept in further detail. The term was invented by the German Professor of economics, Alfred Müller-Armack in 1946. 47 In an article he presented the "social market economy" as a third way between "laissezfaire liberalism" and "planned economy" with the inherent threat of socialisation. 48 However, Müller-Armack's "social market economy" was grounded in and deeply interwoven with another concept referenced in the above (sub II.A.1): the concept of "ordoliberalism". Ordoliberalism was and is still considered the solution for the complex problem of how to maintain a stabile liberal market economy, to guarantee its inherent individual freedoms and to avoid both, "market failures" and "state failures". Before sketching the original idea of "social market economy", we would like to introduce the main ideas of ordoliberalism.
III.B. The Ordoliberal Fundament
The concept of ordoliberalism was developed in the late twenties of the last century. It was conceived in a circle of political economists in Freiburg that would come to be called the "Freiburg School". Its most prominent proponent was Walter Eucken, The birth of ordoliberalism in the late twenties should be understood as a response to the economical, social and constitutional crises of the Weimar Republic. In particular, it was envisioned as a liberal answer to the obvious failure of nineteenth century economic liberalism, or in a word for Rüstow "Paläoliberalism".
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A specific liberal response to the crisis was needed in view of the two predominant state-centred alternatives in the political arena, statism on the one hand, which was originally promoted by the The old liberal conviction that a social order was simply and necessarily the consequence of individual freedoms was no longer accepted. Consequently, ordoliberalism acknowledged that the state had an important function in ordering the economic sphere. In contrast to the old liberal ideology, it was not the idea of state intervention in itself, but the fundamental character of any state intervention that would make the difference with regard to the etatist and socialist alternatives. This new function of the state was called 'liberal interventionism' and was probably most coherently articulated by Wilhelm Röpke. 55 In the ordoliberal view, the state had to build and enforce a legal regime representing an ordo intrinsic to economic life 56 . This regime had to guarantee private contract autonomy, individual property rights, freedom of occupation and trade, free movement of persons and also effective legal protection of these rights and freedoms. To this end, a very important and permanent task of the state became the dissolution of monopolies and cartels, because such entities tend to undermine market freedoms and thereby the autonomy of the individual. Obviously, to impose such a legal regime on the existing corporatist society in Germany of the early twentieth century 'liberal state intervention' was necessary. Furthermore, having once achieved this new liberal order, economic and societal development would perpetually trigger the need for 'liberal state intervention' against accumulated economic power. Yet, from the perspective of the ordoliberals, the modern pluralistic and party-dominated state could not shoulder this task. What was needed instead was a "strong" state that acted above the political and social quarrels. Otherwise its normative neutrality would easily, if not necessarily, be endangered by political opportunism under the pressure of socio-economic forces exerted by parties, trusts and cartels, all kinds of interest groups, which were seeking "extra rents" from unjustified state subsidies of all kinds or monopoly-status. The ordoliberal critique of modern social and political pluralism was shared with the intellectual leaders of the conservative revolution. Consequently, even before the National Socialists' seizure of power, Hermann Heller criticised ordoliberalism as an "authoritarian" concept.
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The ordoliberal quest for strong authority 58 should, however, not to be equated with the "strong state" that Carl Schmitt, in one sense, identified and, in another sense, called for in his famous 1932 speech 59 and was subsequently realised under National Socialism. Schmitt's strong state claimed the political primacy of politics over the economy, whereas the ordoliberals sought to impose a stable legal framework on the economy which the political system, for its part, was to respect. This difference exists despite the affirmative references which were made to Schmitt's "strong" or even "total state" by Rüstow and Eucken (see Ph. Manow, Modell Deutschland, quoted, p. 8 with references). The affirmative references are made with regard to the anti-pluralistic and anti-democratic implications, not regarding Schmitt's concept as a whole. economic constitution was set alongside the political constitution, in an effort to protect the market economy from discretionary political encroachment. 61 The ordoliberal theory of economic governance at the same time -as set out above (sub II.A.1) -answered the question of the legitimacy of European "governance". But at this point, we should underline the hybrid epistemological status of the ordoliberal message: ordoliberalism is an amalgam of legal and economic premises and contentions. Its theoretical weakness ensures its political survival: as economic historians, 62 political scientists 63 and lawyers 64 have repeated so often, the ordoliberal argument perpetually immunises itself: Its promises would be fulfilled if the political system, the law and economic actors would comply with the imperatives of ordoliberalism. They never fully complied. 65 We refrain from discussing the causes. They constitute just one, albeit critical, dimension of ordoliberalism. A second concern is normative and constitutional. Ordoliberalism presents economic policy as a cognitive exercise, deriving its legitimacy from the respect for the ordo which it seeks to uphold.
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This trans-positive framework does not need any further legitimacy, especially not the one constitutional democracies have to offer. This is why ordoliberalism was so attractive to lawyers who sought to understand European law. However, ordoliberalism was only the core of the concept of "social market economy". What we would like to explore now, is the inclusion of a social dimension into the ordoliberal construct.
III.C. The Social Dimension in Germany's Post-War "Social Market Economy" As mentioned in the above, the invention of the term "social market economy" is ascribed to Alfred Müller-Armack. Although he took part in the discussions of the "Freiburg School", he did not belong to its inner circle; his chair was in Cologne. In the young Federal Republic of Germany, Müller-Armack served as the first section chief of the planning section (Grundsatzabteilung) in the Ministry of Economic Affairs. Later on, from 1958 to 1963, he became state secretary (Staatssekretär) of the famous Minister of Economic Affairs, Ludwig Erhard, the so-called father of the German economic miracle (Wirtschaftswunder). In addition and remarkable in the frame of our examination, Müller-Armack represented the German Federal government as chief negotiator for the Treaty of Rome on the European Economic Community. Although his position was based on ordoliberalism and incorporated the ordoliberal principles related in the above, Müller-Armack expressed repeatedly a clear difference between his own position and the ordoliberal program, which he usually referred to as "neoliberalism" 67 . According to Müller-Armack, the ordoliberal focus on the legal framework for a market economy was too limited. He urged an additional "system of social and societal measures, geared to market requirements" 68 , thereby consequently extending the function and the resulting tasks for the state. The political function of the term "social market economy" was basically to present an alternative to the socialist or at least interventionist ("mixed economy") spirit of the era dominating public opinion and conforming to the practical predominance of planning elements in Germany's economy during the occupation period. A pure ordoliberal program could never have achieved sufficient support. It was simply too difficult to convey the conceptual differences between bad old "paläoliberalism" and good new ordoliberalism. Against this background, Müller-Armack presented his idea as a synthesis, at first to combine "more socialism (sic!) with more freedom" 69 later to combine "the principle of market freedom with the principle of social balance" 70 . In the political arena, the term "social market economy" was -semantically and not conceptuallyadopted by the Christian Democratic Party (CDU) in 1949 in their guidelines from Düsseldorf (Düsseldorfer Leitlinien), 71 and it achieved a breakthrough in the same year becoming the slogan for the economic policy of Ludwig Erhard as the first Minister of Economics Affairs under the chancellorship of Konrad Adenauer. For a better understanding, we can distinguish three ways in which, according to Müller-Armack, the realisation of a "social market economy" leads to the infusion of market economy with social fabric.
III.C.1. Presupposed Social Effects of Undistorted Market Competition Firstly
72
, Müller-Armack argued that a market economy which was structured and maintained according to the principles of ordoliberalism generated social effects automatically and directly. Compared to any kind of planned economy, such a market economy was, in the first instance, more able to satisfy the needs and interests of consumers. Furthermore, the permanent growth of productivity as a result of undistorted economic competition provided for goods with high quality and led to higher real incomes. Both must be understood as social achievements of markets. Another social result of the free competitive mechanism in itself was, finally, that undeserved economic positions were practically put into question. In brackets we should mention that another line of thought about "social market economy" was developed from the pure variant of ordoliberal school. It was radicalised by Eucken's successor in Freiburg, Friedrich August v. Hayek. Hayek shifted the scientific focus from market failures, which were to be compensated by a strong state, to the problem of state failures resulting thereof. Today, this approach is occasionally referred to as "institutional" or "constitutional economics". Its protagonists often continue to use the term "social market economy" as well, ascribing implicitly beneficial social effects to the undistorted markets. Aufbauend auf dem Ahlener Programm erstrebt sie die soziale Marktwirtschaft." (Freely translated: "After the critics were proven wrong by the chain of events, they again reproach us with the assertion that our economic policy would lead back to capitalisms, the old unsocial and monopolistic liberalism. This is far from what the Christian Democrats seek to achieve. Building upon the Ahlen Programme, they strive to create a social market economy"). The adoption was only semantical as the program itself focused on competition and monopolycontrol in pure ordoliberal terms. measures and policies, which were intrinsic to Müller-Armack's concept -and which will be exposed immediately -is rejected. We abandon this tangent here as, on the one hand, the use of "social market economy" by scholars from "institutional economics" seems usurped, and, on the other hand, an assessment of the Convention's achievement to have anchored this radicalised strain of thought of economic liberalism in the Constitutional Draft Treaty would provoked cynical comments.
III.C.2. Constrained Policies of Social Balance
According to Müller-Armack, the outlined empirical effects of well-ordered markets were only the first part of the social dimension of a "social market economy", and not sufficient at all. Therefore, he argued that the concept of "social market economy" promoted additional interventionist state measures and policies which were to serve the social balance in society. 74 Among those state interventions, policies which aimed at preventing economic fluctuation (Konjunkturpolitik) were deemed highly important. 75 Müller-Armack did not hesitate to call an "approximate full employment" ("approximate" to leave room for systemically needed "reserves of capacities" of workforces) an "elementary necessity" and the aim of those policies; 76 he didn't deny the extension of state demand as an appropriate instrument.
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Apart from that, he suggested redistributive policies by taxation of all income, out of capital or work, and subventions for those in need, be it welfare, pensions, subsidies for homeowners, tenants etc. Further more, he declared other social instruments as at least compatible with the "social market economy", e.g. the fixation of minimum wages. At this point, Müller-Armack's program appears to be extremely ambitious -an unsuspicious model for "social Europe". But we omitted the characteristic constraint for social policies in Müller-Armack's "social market economy". According to him, the difference between his "social market economy" and mixed economies with elements of planning were not the social goals, but the instruments which were permitted to achieve these goals. In a "social market economy", all social state policies were subordinated to the functionality of market mechanisms. Social policies which threaten to distort market competition and its core, the price mechanism, are excluded from the socio-political agenda. Thereby, state policies can effectively be guided and constrained, notwithstanding that the concept of distortion of competition is nothing but clear: e.g. taxation might be progressive but not excessive, rents may not be fixed but only subsidised, guaranteeing the owner's profit, social security has to be organised in the first instance by way of private insurance markets, and so on. Müller-Armack's assertion that the constraining principle of market-conformity that should guide the choice of social policy-instruments would not rule out some social objectives is simply inconclusive; suffice it here to mention the idea of a state guaranteed general minimal income.
III.C.3. Market-Conformist Societal Policies to Protect Liberal Attitudes
The third manner in which Müller-Armack intended to infuse market economy with a social dimension may surprise the reader. It was the result of an explicit enlargement of the concept, introduced in the sixties in an article entitled "The Second Phase of Social Market Economy". 78 The intent was that after the post-war problems of productivity and of a serious lack of employment had been solved, the focus of "social market economy" should be shifted from economic and social policy problems to social problems in a wider sense, in other words: societal problems. Thereby, Müller-Armack's understanding of societal problems underlay his concerns about the stable pertinence of a liberal society under -as he perceived them -"modern" conditions. The most threatening factors were "mass society" as a whole and its general tendency to proletarianization, as well as specific institutions of mass society, namely large business concerns and mass organisations.
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In Müller-Armack's view, these factors resulted in "social isolation" of the individual and the feeling of uncertainty in view of the complex market mechanism; this could ultimately lead to a susceptibility to anti-liberal or even totalitarian movements. To compensate for traditional structures as guilds, status or class in modern mass society and support the strength of the individual, Müller-Armack called for societal policies. These policies were highly differentiated and their concrete form can be understood only in the context of contemporary socio-economic conditions, those of the early sixties in Germany. Müller-Armack proposed increased public investment in higher education, currency stability to protect employee's savings, legal incentives for the distinction of staff in big firms to open career possibilities, centralised regional and urban planning and the expansion of public services in general.
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Although this is a notable list of state policies, it should again be affirmed, that none of these policies were permitted to disturb the functioning of market-mechanisms nor could these policies justify any exception to the imperative of state budget discipline. 81 Finally, they were based on, and directed by, specific normative opinions about the ethics of society, which are scarcely shared by an overwhelming consensus.
IV. "Social Market Economy" in the Constitutional Draft Treaty
IV.A. "Social Market Economy": Constitutional Objective for the European Union? After having recalled the main characteristics of the original conception of a "social market economy" as developed by Müller-Armack, and propagated by the German government in the fifties and sixties, we can focus anew on the choice of the Convention to incorporate "social market economy" as an objective the Union "shall work for" in the Constitutional Draft Treaty. Against the background of the contents of the original concept as described in the above, we discern three major problems. The first deals with "the simultaneity of the non-simultaneity" (Gleichzeitigkeit der Ungleichzeitigkeit) of the term's appearance on the European level in 2003, the second concerns the choice of "Union's objectives" as a category for "social market economy", the third is related to the suitability of the European Union as an institutional framework to perform as a "social market economy". Common knowledge dictates that "social market economy" is in the first instance, before being a concept or principle or objective, a linguistic symbol for the German model (Modell Deutschland) which flourished during the fifties and sixties of the last century. It is widely seen as both, economically successful and stabile as well as socially protective and progressive. We suggest that this symbolic linkage of the term with the fabric of Germany's former social and economic conditions 83 fostered its reappearance in the Constitutional Draft Treaty. The protagonists of this move seem to have appealed to the good memories and reputation of the "social market economy". There is certainly nothing wrong with the quest for good interaction of the economic and the social spheres in Europe. What is problematic is the promise and expectation that the German model might orient the strive for such aims. This is so for two interdependent reasons. . Firstly, Germany's economic policy in practice never really followed the imperatives of its "model-symbol". Even before the integrative turn to Keynesianism in 1967, 84 i.e. from the beginning in the late forties and the early fifties, economic policy was interspersed with infringements upon the requirements of "social market economy". The "German miracle" cannot be attributed to the compliance of German political actors with the prescriptions of the model. It was Germany's much more complex and pragmatic praxis that managed so impressively the promotion of economic growth, full employment, steadily rising wages and price stability. The disregard of what the model required concerned in particular all kinds of corporatist arrangements in the widest sense. These were by no means limited to the field of industrial relations.
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The protagonists of the model, including Müller-Armack himself, have argued that most of these infringements were just exceptions.
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Methodologically speaking, this kind of defence is simply inconclusive. And its substantive assertion, namely that Germany could by and large be characterized as a "social market economy" as designed by Müller-Armack and his adherents, seems unfounded. Germany's markets can with at least equal plausibility be characterised by their embeddedness in corporatist structures.
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The authors of the Draft Constitutional Treaty were hardly aware of these tensions between the model and the praxis. And if they were, their reference point would become even more opaque and its Europeanisation simply inconceivable. 82 This theorem in historical thinking on the non-simultaneity of different but chronological (hi)stories -nonsimultaneity in view of the totality of historical progress in time -was developed by R. Koselleck to demonstrate a new understanding of the idea of time in historical thinking in the late eighteenth century, namely the temporalising of history (Verzeitlichung von Geschichte). In our use, of course, we subscribe to this understanding. Cf. R. The economic historian Volker Henschel assumes that this formidable linkage still exists in German public opinion: "Ask a dozen Germans whether they know the concept of 'social market economy', what they think of it and what it stands for. I am sure, everybody will know the words, nearly everybody will hold it a recommendable thing and almost no one will be able to say, what it means. The few who will have an opinion, probably won't have the same opinion." V. Secondly, an account of Germany's success story in the post-war period cannot restrict itself to factors endogenous to the German polity and the policies designed by its leaders.
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A plethora of further factors would have to be taken into account. To name just a few: Technological transfer from the U.S. and a quick restoration of sufficient capital stocks allowed for technological resurgence. Germany's economy profited from its comparatively low wage level and the steady immigration of highly qualified blue and white collar workers from the East; the synergetic effect of these two factors was extraordinary growth of productivity. After the suppression of Germany's communist and more radical leftist trade unions during the III. Reich, the new unions had become much more cooperative. The Korean War in the early fifties caused an expansion of demand for industrial products on the world market. Thereafter, Germany's economy had become strong enough to allow for higher wages which in turn stimulated the internal demand in particular for mass-products, allowing a production regime with profitable economies of scales. Last but not least, the national economy was functionally closed and not under pressure of global markets. We conclude that it is misleading to identify Germany's 'social market economy" as the cause for Germany's miraculous performance, release it from its institutional and socio-economic context and present it as a potential cure for Europe's present problems in general and its social deficit in particular.
IV.A.2. A Constitutional Objective?
We presented the contents of the concept "social market economy" as it was developed by Müller-Armack. We described that this concept contained an ordoliberal basis which was complemented by social and societal policies, whose aims and instruments were supposed to rely on market mechanisms. Can such a concept serve as an objective? In the above, we have pointed to an intuitive difference to other objectives which were chosen by the convention for Article 3 CDT, e.g. "full employment" and a "high level of environmental protection". After our examination of the term's significance, we can articulate the difference more precisely: categorically, "social market economy" is no objective at all. One may even doubt whether a "market economy" might serve as a constitutional objective. Being taken as an objective, it loses a clear sense of meaning, at least after once a socio-economic order characterised by privileges and status has been abolished by way of the guarantee of liberal rights. Although fundamental rights are certainly guaranteed, a market economy requires continuous protection against anti-competitive practices including, especially in the case of the European Union national protectionism. The specifics of a competitive economy, however, cannot be defined in advance. Such a commitment to permanent interpretative adaptation is characteristic of a legal or constitutional principle rather than of an objective. Be that as it may, as far as the social dimension of the European economy is concerned, our collusion seems unavoidable. Müller-Armack himself never presented "social market economy" as an "objective". He used to speak obtusely of a "model" (Leitbild) or "integration formula" (Integrationsformel) or with added obscurity of a "style", e.g. of a "style of behaviour in our world, a specific way to approach the solution of social problems"
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. Similarly, German commentators who endorse the concept of "social market economy" don't refer to it as a constitutional objective, but a "strategy in economic policy" to achieve the social goals addressed in the social state-clause.
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A "strategy" is not an "objective", nor should a specific strategy in economic policy be anchored in a democratic constitution. shared opinion based on a judgment of the Federal Constitutional Court (Bundesverfassungsgericht) stating that the economical order prescribed in the German Basic Law was "neutral"
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, thereby giving way to the widest legislative discretion for any strategy in social and economic policies. One might oppose to our reasoning. Presupposing that social balance could be categorised as an objective -as we admit here for the sake of the argument -one might suggest that, however, "social market economy" entails the demand for a kind of social balance. But, for we have seen, the opposite is true. "Social market economy" consists of a clear restriction of instruments to achieve any social objective at all. Briefly, "social market economy" is conceptually not an objective, but a restriction for social objectives.
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IV.A.3. The European Union a Proper Framework?
In no way do we intend to disparage the intentions of the conventionists. We acknowledge that the appeal of "social market economy" was related to a desire to anchor the claim to develop and extend policies of social balance. This was similarly directed against a strong bias towards free markets and undistorted competition on the European level. Admittedly, against this background such an explicit claim in the constitution could be seen as a step towards social progress, even though this conceptually restricts instruments and goals of social policies. But we should take a closer look on the social policies of "social market economy". According to Müller-Armack, a "social market economy" presupposes redistributive policies through taxation and subsidies, as well as measures against economic fluctuation geared to maintain a high rate of employment. In addition, Müller-Armack accepted laws on minimum wages and called for welfare aid and tenant subsidies, as well as, for the second phase of "social market economy", investments in higher education, public services as well as a host of additional government actions. Let us assume that the conventionists fighting for the concept of "social market economy" had a similar list of social policies in mind. Now, can writing down "social market economy" in the Conventional Draft Treaty trigger the social policies of a "social market economy"? Those familiar with the European legal order will answer without hesitation: No. To enact this type of productive policy, the European level would require competencies in the field of social policy and taxation. An adoption of such measures seems conceivable only in the shadow of majority voting. Neither the present Treaty nor the Draft Constitutional Treaty provide for such possibilities. The legal basis for social policies is miniscule and was exhausted during the Delores-Commission in the nineties. This has received in depth treatment elsewhere. 93 The fundamental problematic -in our terms still: the disengagement of the social from the economic constitution -cannot be solved by a constitutional commitment to the objective "social market economy". Constitutional objectives are intended to guide the policies performed on the basis of given competencies; they cannot generate new ones. The demand for a clearer and more controllable line between the Unions competencies was one core issue of European constitutional politics over the last decade and with particular intensity as the Convention process approached. 94 Against this background, any hope that the lack of Union competencies in the social field may be circumvented, appears to be in vain. In this paragraph, we focused on the categorical aspect. But the last steps of our reasoning should also show how the well-meant but much less well-reflected choice of "social market economy" may return as a boomerang in constitutional proceedings -should they come to pass on this issue. Ultimately, we believe that the socially engaged conventionists were victims of their own trap: omitting a reference to an equivalent of a European "social state", they choose "social market economy" -"to get at least something social in". But that model can only be realised in the contrafactual framework of state-like federalist competencies -so finally, "we won't get anything social out at all".
IV.B. Innovative Approaches to "Social Market Economy"? Our conclusion may be too rash and overly negative. Even though the invocation of the "social market economy" may not help to overcome Europe's social deficit, alternative ways towards social Europe may be available and be opened up. This is indeed the expectation of many observers and actors. Their hopes rest upon "The European Charter of Fundamental Rights" which includes fundamental social rights, and the cautious constitutionalisation of the "Open Method of Coordination".
IV.B.1. The Late Emergence of "Social Europe"
The Convention process proceeded on well-known paths. Working groups were established after -as the Presidium reported it following two days of large general debates in plenary 95 on the future of the Europe Union -"a discussion has begun inside the Convention on matters of substance". 96 But, surprisingly enough, no Working Group on "Social Europe" was formed. The issue of "social Europe" was only greased tangentially in the establishment of a Working Group on "Economic Governance". This is the case insofar as some suggest that a veritable economic government (Wirtschaftsregierung) on the European level could help to answer the European social question at least in parts. But the mandate of the Working Group was formulated very restrictively. The Group was asked to consider the implications of Monetary Union for economic policy making: "The introduction of the single currency implies closer financial and economic cooperation. What forms might such cooperation take?" 97 With the isolated reference to single currency in the mandate, rather than a social dimension of Europe, the European framework for national social policy could not be addressed. The final report of the Working Group proves this assumption true.
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While Klaus Hänsch, the chair of the group and member of the European Socialists, in his opening questionnaire had at least asked the group to consider "to what extent the coordination of social and employment issues" should be treated as "an element of economic policy of 'common concern"', 99 the Working Group's final report did not even mention this issue. When the issue was raised in the proceedings, the Group, after brief deliberations, concluded that it lay outside its mandate. Discussion on the Union's social values and policy objectives was relegated to a plenary session.
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Tension between the narrow scope of the Group's work on "Economic Governance" and the broader expectations the convention process had nurtured became ever more apparent. The Working Group itself and the critics of its narrow mandate therefore sought a deus ex machina solution: a new Working Group on "Social Europe" was established. This was widely perceived to be an important success.
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It seems to us that all of the actors directly involved were not fully aware of the depths of the schism between Europe's economic and social "constitution" and that they have underestimated the political, legal and technical dimensions of that problematic. But this is not to say that the proponents of social Europe should have remained silent. They have sought to exploit the potential of the two new opportunities they had -and we will briefly examine what they achieved.
IV.B.2. Fundamental Social Rights
Admittedly, we cannot review the issue of fundamental social rights extensively in this context. Our observations will focus on the difficulties we have identified in our analysis of the surprising rebirth of "social market economy" on the European level. We will hence try to find the extend to which the Charter can be expected to cure these deficiencies. The Draft Constitutional Treaty has adopted the Charter on Human Rights as solemnly declared in Nice in December 2000. Its Article 51 has inherited that Declaration's widely discussed "horizontal clause". Most of the social rights in the title on "solidarity" are guaranteed or recognised "in accordance with Union law and national laws and practices". This provision restricts the normative force these rights might possess. Moreover, the multiplicity of legal sources invoked by the Charter's preamble itself 102 provides for a cornucopia of material for methodologically unguided juridical argumentation -a "lawyer's paradise" 103 and the opposite of constitutional normativeness. Finally, a red line is drawn in the Charter between "principles" and "rights" and many apparent social rights are declared to be "principles".
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According to the new Article 52 paragraph 5, "principles" "shall be judicially cognisable only in the interpretation of such acts" -i.e. acts that are adopted to implement the principles -"and in the ruling on their legality". This is a deliberative break with the traditional concept of a constitutional principle, which is characterised in particular by the quest for respect in any case of legal interpretation or review.
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Much hope is currently focused upon expected rulings of the European Court of Justice. Many observers formulate their commentaries to suggest innovative and sometimes inventive interpretations of the Charter that would overcome the obstacles and promote the progressive application of the Charter by the Court of Justice. The expectations are as high as they seem unsurprising. It was the Court that had transformed the EC Treaty into an autonomous European legal order, thereby creating the unprecedented supranational character of European Community Law. Why not trust that this Court will now be able to establish a "social Europe", to shape a "European social citizenship" and thereby give new meaning to the notion of a "social market economy"? If this were so, European citizens, European civil society, could simply wait and see. But is that expectation normatively attractive, let alone realistic? Should the Court take over where the citizens' representatives in the Convention and elsewhere failed to produce clear constitutional guidance? These are puzzling and, to an extent, worrying consequences, which are hardly reconcilable with the inherited notions of democracy and of the normativeness of constitutional norms. Would the Draft Constitutional Treaty be a sufficiently stable basis for such daring activism? The manner in which the Charter was incorporated into the Constitutional Draft Treaty seems to render that delicate task extremely difficult, even for a willing Court. Last but not least, would the European Court be able to manage the complexities an implementation of social rights in the European multi-level system entails? coincidence. Second, we should not forget, that social policy is defended by the states as competitive advantage not only on the world market but in the first line in the European market. This is a structural obstacle to a united quest for social progress in Europe through mere coordination. It is difficult to imagine, how this antagonist structure might be overcome by a simple soft law-shaped "mutual learning"-process, the fundamental hope enshrined into appraisals of the OMC. In conclusion, we cannot believe that the traces of OMC one finds in the Draft Constitutional Treaty will bridge the gap between economic and the social constitution of Europe. What the Convention promises looks like a step sideways rather than forward.
IV.B.4. Mirroring the Historical Development
We are not unaware of the political balance of power inside the Convention. The defenders of the "European social model" were active and productive. The obstacles they faced 112 were, however, predictable and their failure to achieve consensus unsurprising. The narrative of "social Europe" in the Convention is striking insofar as it reflects the history of Europe's social deficit in microcosm. The Convention began, as the Union did, with a focus on the economic constitution, nowadays semantically predominated by the idea of "cooperation" and "governance". In time, it became a necessity to set the social dimension on the agenda -with the Working Group on "Social Europe" on the one hand, the introduction of the 1992 social protocol (Articles 136 ff. TEC) and of the new chapter on employment (Articles 125 ff. TEC) in Amsterdam on the other. Considerable effort has been invested, many forces are involved, great rhetoric is used. Ultimately, no greater and often only symbolical advances, if any at all, have been made due to the lack of consensus. In the political arena, the bias of negative economic over positive social integration persists. With the Union's decisive institutions, the proceedings for constitutional change and the coming enlargement in view, there is little hope that this will change in the near future.
V. Concluding Remark
Does all this mean that we are witness to the end of social Europe? Caution is the resume of our observations. Neither the premises nor the implications of that plea for caution can be developed here systematically. A few summary phrases will have to suffice. The European postnational constellation in general and the problématique of social Europe in particular are in our view too complex to be comprehensively addressed in a document on which so many people work over such a short period of time. Europe has historically constituted itself only partially through treaties. It has been dependant on an incrementalist exploration and learning process. There is no guarantee that these processes can resolve Europe's enormously complex challenges. Europe will nevertheless have to further pursue its Third Way between constitutionalisation "from above" and blind pragmatism. It has to build in its constitutionalisation on a legal structuring of the processes of political opinion-formation, on the legally-secured "deliberative" quality of political processes. 113 This may not look like an attractive alternative and is certainly cumbersome route. But it could be the only one available in the transformation of an enormously complex polity.
There is a potential of this a cumbersome route to achieve a programmatic re-attachment of the European project to the ideals of deliberative democracy. A formal constitutional text would neither be sufficient nor indispensable to achieve this objective. And the Convention? It may well be that much less would have been more helpful.
